[image: A person holding a star

Description automatically generated][image: A black background with blue letters

Description automatically generated]

Disability Discrimination

What is a disability?
The definition of disability is found within section 6(1) of the Equality Act 2010: 

A person (P) has a disability if:
(a) P has a physical or mental impairment, 
and
(b) the impairment has a substantial and long-term adverse effect on P’s ability to carry out normal day-to-day activities

It is important to recognise that not all people with special educational needs have a disability and not all people with a disability will have special educational needs. Therefore, it is important to recognise if the person who has suffered discrimination has a disability under the Equality Act 2010.

What is discrimination?
Discrimination can be described as unjust or prejudicial treatment of different categories of people, especially on the grounds of ethnicity, age, sex, or disability.

What is disability discrimination?
Disability discrimination is when a person is treated unfairly because of their disability. 

Section 15 of the Equality Act 2010 states that:
(1) A person (A) discriminates against a disabled person (B) if – 
(a) A treats B unfavourably because of something arising in consequence of B’s disability, 
And
(b) A cannot show that the treatment is a proportionate means of achieving a legitimate aim.
It is important to note that Person A must have known that B had the disability when the discrimination happened.

You are also protected by the Equality Act 2010 if you are discriminated against because someone thinks you have a disability or if you are connected to someone with a disability. 
A claim of disability discrimination against a school
Making a claim of disability discrimination against a school can be heard at SEND Tribunal. The discrimination must have taken place in the past 6 months for it to be heard at the SEND Tribunal.

There is no fee to pay when taking a claim to the SEND Tribunal. Although you may wish to find out if you are eligible for legal aid so that you can have a solicitor represent you. You can find out about Legal aid at the end of this information sheet.
Before making the claim for disability discrimination, it is advisable to think about what you expect the outcome to be. You cannot expect financial compensation, physical alterations to buildings or the dismissal of a staff member to be an outcome of the claim. 
The outcome of the claim may include training for staff, change to policies or procedures, extra tuition to make up for lost learning, a written apology, reasonable adjustments put in place or reinstating a child or young person that has been permanently excluded.
To make the claim for disability discrimination the claimant needs to fill in the correct form which can be found here:
https://www.gov.uk/government/collections/special-educational-needs-and-disability-tribunal-forms
Please note that there are different forms for if the claimant is a parent or a young person and again if the claim involves a permanent exclusion. Look through all the forms before choosing the correct form for your claim.
A claim of disability discrimination against a private nursery, a further education college or a local authority
If you have suffered disability discrimination by a private nursery, a further education college or the Local Authority, you cannot take this claim to the SEND Tribunal. You need to make a claim to the County Court. It is advisable to request advice from a solicitor if you wish to pursue this claim. 
The discrimination must have taken place in the past 6 months for it to be heard at the County Court.

When submitting the claim to the county court there are fees you will need to pay and these can be found on the leaflet ‘EX50’:
https://www.gov.uk/government/publications/fees-in-the-civil-and-family-courts-main-fees-ex50
You may be eligible for funding to help with the claim financially. You can find out how to do this at the end of this information sheet.

Before making the claim for disability discrimination to the County Court, it is advisable to think about what you expect the outcome to be. You can claim for damages or financial compensation.

Making a claim without a solicitor
If you are not eligible for legal aid, you can still pay privately, in which case you can choose any solicitor you wish to use. This could mean that you choose a specific solicitor that has expertise in Disability Discrimination and SEND. 

If you decide to make the claim without a solicitor representing you, you will have to represent yourself at court. You will need to fill out the N1 form which can be found here:
Form N1: Make a claim against a person or organisation (Claim form CPR Part 7) - GOV.UK (www.gov.uk)

Depending if you wish to claim for damages or financial compensation would depend on how you fill it out. You should read the ‘Notes for complainant completing the claim form’ which can be found here:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1095428/n1a_0722.pdf 

Am I eligible for Legal Aid?
You can find out if you are eligible to claim legal aid to support the claim financially by contacting Civil Legal Advice on 0345 3454 345. The Legal Help Scheme is a branch of Legal Aid funding. Upon calling Civil Legal Advice, they will take personal and financial information to assess your eligibility for advice and assistance under the Legal Help Scheme.
If you are eligible for legal aid funding they will pass you through to a Service Provider (Solicitor), to discuss the proposed discrimination matter further. At this point you can request a specific provider if they accept legal aid funding.

Final notes on disability discrimination
As these types of claims are adversarial in nature, the claimant (The claimant is the person bringing the claim to court, in this case it would be the parent/ young person) has the burden of proof. This means they will have to establish each and every legal element of the claim to the courts.

At SENDIASS, we cannot represent parents at court or at tribunal. Although, we can support to fill out the forms, signpost to solicitors in the area, advise on disability discrimination and make you aware of how to make the claim.












For further information and advice, contact Barnardo’s SENDIASS:

Telephone: 01274 513300

Email: bradfordsendiass@barnardos.org.uk

Write to:   
 
 Bradford SENDIASS           
 40–42 Listerhills Science Park
 Campus Road
 Bradford
 BD7 1HR

Or visit our website for more useful information:

https://www.barnardossendiass.org.uk/bradford-sendiass/

Or go to IPSEA:  http://www.ipsea.org.uk/
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