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Appeals against decisions to cease to maintain an EHC plan


What does ‘ceasing to maintain an EHC plan’ mean?

Once an EHC plan is issued it may change over time, but it will remain in place until it is ‘ceased’ (stopped).

EHC plans can only be ceased by a local authority (LA). If your LA is considering ceasing to maintain your child or young person’s EHC plan it must follow a legal process. If, after that process, your LA decides it does want to cease to maintain the plan it needs to send you a decision letter setting this out and explaining your rights.

If your LA has not followed the correct legal process before making its decision, it may mean the decision made is invalid.


When can my LA make a ceasing to maintain decision?

Your LA can consider making this decision at any time. However, it is more usual for this to happen at the end of an annual review, when it decides whether to maintain the EHC plan (keep it the same), amend the plan (make changes to it) or cease to maintain it (stop it).

If your LA is considering ceasing to maintain your child or young person’s EHC plan it must follow the law and use one of the legal reasons. No other reason can lawfully be used.

There is no duty on the LA to cease to maintain an EHC plan. It is a power that it has, but this power can only be used in two situations.

This means your LA can decide to cease maintaining an EHC plan in two situations and only these two. These are:

1. The LA is no longer responsible for your child or young person

For example:
· a young person has taken up paid employment (excluding apprenticeships)
· a young person has started a higher educational course (or other level 4 course)
· a young person aged 18 or over has left education and no longer wishes to engage in further learning 
· a young person has turned 25 (and the LA has decided not to let them keep their plan until the end of the academic year during which they turn/ turned 25), or 
· the child or young person moves permanently outside England.


2. It is no longer necessary to maintain the EHC plan

This may be for several reasons, such as
· The LA may think your child or young person no longer needs the provision set out in the EHC plan. This might be because their special educational needs (SEN) have changed
· It might also be because the LA thinks your child or young person has no future learning potential.

These two reasons are set out in section 45(1) of the Children and Families Act 2014.

If your LA sends you a decision letter saying it is going to cease to maintain the EHC plan you will have the right to request mediation to discuss this decision with the LA. You will also have the right to appeal this decision in the SEND Tribunal.

Does my LA’s decision have immediate effect?

Your LA cannot simply stop maintaining the EHC plan once it sends notice of its decision. Your LA’s decision letter does not have immediate effect.
Your child or young person’s EHC plan must remain in place until:

· the deadline to make an appeal against the decision has passed, or
· if you decide to appeal, the appeal has been heard and dismissed (this means the SEND Tribunal agrees with the LA’s decision to cease the plan).

This means that until such time has passed:

· Your LA must continue to secure all the special educational provision set out in Section F of the plan.
· The relevant health body (usually your Integrated Care Board) must continue to secure all the health care provision set out in Section G of the plan.
· Your child or young person’s setting must continue to admit them (unless it is a private setting).

Legal Aid 

At SENDIASS we advise all our families who are lodging an appeal to check if they are eligible for Legal aid. There is no fee to lodge an appeal at SEND Tribunal. Although you may wish to seek legal advice from a solicitor which would incur fees. You may want to check if you are eligible for legal aid through this link: 
Check if you can get legal aid - GOV.UK (www.gov.uk)

If eligible, you may then receive advice from a solicitor who can advise you on your case. The Solicitor might not represent you at the final hearing but they may help you to build a case and prepare you for the hearing. 


How do I appeal?

You have 2 months from the date on the letter to appeal the decision to not issue an EHCP. You must consider mediation first before lodging the appeal. The decision may be overturned at mediation and can be a faster way to achieve your outcome although in some cases the Local Authority decide to uphold their decision. If this happens you still have the right to appeal to the SEND tribunal.

You can contact Collis mediation via their website and fill in the online form:
https://www.collismediationltd.com/mediation/send-mediation

If you decide to go ahead with mediation, Collis will arrange this for you. 
If you decide not to go to mediation, Collis mediation will send you a mediation certificate. 

You can then fill out the send35 form attached to this email and send it to send@justice.go.uk along with, the mediation certificate, and any evidence you will rely on and the final decision letter.

Alternatively, you can also lodge the appeal through the online form here: https://appeal-about-ehc-plan-decision.form.service.justice.gov.uk/

Please follow this link to find the video on SEND tribunals: https://youtu.be/OKS0XgX-vyE

Please follow this link to find the video on virtual hearings: https://youtu.be/SPEMtWWYAZ8


For further information and advice, contact Barnardo’s SENDIASS:

Telephone : 01274 513300

Email: bradfordsendiass@barnardos.org.uk

Write to:	 Bradford SENDIASS
		 40–42 Listerhills Science Park
 Campus Road
		 Bradford
		 BD7 1HR 

Or visit our website for more useful information:
www.barnardos.org.uk/bradfordsendiass

Or go to:	IPSEA   http://www.ipsea.org.uk/
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